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The current constitutional debate presents an oppor- 
tunity to reconsider our human rights. The lack of an immediate 
threat to those rights may leave us more complacent than we should 
be. Unfortunately, discussions about human rights can seem 
intimidating if people feel constrained by a lack of know- 
ledge about the issues. In this paper, I propose to provide 
the information and analysis which I consider pertinent to a 
discussion of the human rights of women in the context of a new 
Canadian constitution. I believe that this information will 
shatter any tendency toward complacency. . 

The first step in considering human rights is to de- 
lineate the boundaries of the discussion. A "right" is any 
claim which is protected by law. The phrase “human rights” 
will be used to designate those claims which people make against 
the state by virtue of their membership in the state. There are 
other terms such as "civil liberties" or "fundamental freedoms 
.and rights” which might be used interchangeably with "human 
rights". Generally speaking, these terms focus on the distinc- 
tion between what a citizen is entitled to do or not do and what 
a government can do or not do. If the normal function of govern- 
ment is to make and enforce rules; then a human, or citizen's, 
right imposes limitations on that rule-making ability. There 
is nevertheless a wide variety of expectations about what those 


limitations should be. 
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One way to illustrate the breadth of such expectations 

is to refer to the ways in which human rights have been legislated 

in Canada. There are four statutes in Canada in which the es- 

sential, or one of the essential, purposes is to serve as the 

basis for the claims which people can make against the state 

by virtue of their membership in the state. They are the 

Canadian’ and Alberta Bills of Rights, “ and certain sections 

of the Quebec Charter of Human Rights and Freedoms” and The 

Saskatchewan Human Rights code’: The two Bills of Rights pro- 

vide for similar types of claims which can be classified under 

four headings: political rights - the freedoms of religion, 

speech, assembly, association, and press; legal rights - the 

right not to be deprived of life, liberty and security of the 
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person except by due process of law’; egalitarian rights - the 
right to equality before the law without discrimination by 
reason of race, national origin, colour, religion, or sex; 

and economic or property rights - the right not to be deprived 
of the enjoyment of property except by due process of law. The 
Saskatchewan Human Rights Code provides for the freedoms of 
conscience, expression, and association; the freedom from ar- 
bitrary arrest; and the right to the franchise at least every 
five years. The Quebec Charter of Human Rights and Freedoms 
is probably the most innovative with provision for such rights 
as the right to assistance if a person's life is in peril; the 
right to the safeguard of a person's dignity, honour and repu- 
tation; the right to respect for a person's private life; the 


right to nondisclosure of confidential information; the right 
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of every child to protection, security and attention by his or 
her family; the right, with some qualifications to free public 
education; and so on. 

The Manitoba Law Reform Commission has proposed a 
bill of rights for Manitoba that contains provisions similar 
to the Canadian and Alberta Bills of Rights supplemented by 
provisions for the right to vote and be a candidate for public 
office, the right of ethnic or linguistic groups to enjoy and 
promote their own culture and language (Quebec has a similar 
provision), and the right of reasonable access to all public 
information s° Since the Second Constitutional Conference in 
1969, the federal government has proposed the inclusion of language 
rights in any new Charter of Human Rights.’ In the 1978 Consti- 
tutional Amendment Bill the federal government supplemented free- 
dom of religion with thought and conscience, and changed free- 
dom of speech to freedom of opinion and expression. Both 
in 1978 and in the July 1980 draft of the Canadian Charter of 
Rights and Freedoms, the federal government proposed to create 
"mobility rights” including the right to pursue a livelihood 
in any province or territory. 

All of these existing and proposed human rights are relevant 
to women. Many do, and will, serve as the basis for our claims for 
protection against governmental actions. However, one of these 
human rights is particularly important when women have to make 
claims based on the fact that they are women. Historically our 
legal system has treated women differently from men, with its 


treatment of men constituting the norm for legal personality. 
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The goal of feminist claims is to ensure that women are 
treated as persons. The claim for legal personhood made by 
women is based on the principle which, in the words of the Royal 
Commission on the Status of Women, 

",..emphasizes the common status of women and 


men rather than a separate status for each eee 


When expressed in traditional human rights terminology, 
the convention has arisen that women's claims for personhood 
are treated as claims for equality. The equality approach is 
based on female to male comparisons. There is always the risk 
that comparison will not produce a concept of legal personhood 
which is founded on the Royal Commission's principle of a common 
status of men and women. However, it is probably less feasible 
to propose a new approach which inevitably would have to con- 
tain details of the projected new common personhood status if it 
were to be substituted successfully for equality. It is more 
difficult to design and to implement a perfect system than to 
work within the existing framework. The equality approach could 
produce more immediate results, which hopefully would serve as 
the basis for an acceptable, if not utopian, personhood. . 

The women's human right to equality has some weak 
antecedents in the British and Canadian common law tradition. 
In one of the earliest British cases”, the court held that where 
a township contained only three houses, the inhabitants of all 
three could be appointed overseers of the poor, notwithstanding 
that two of them were labourers and relatively poor, and one 
was a woman. Five reasons were given for accepting the appoint- 


ment of the woman, Alice Stubbs. These reasons were directed as 


he 
much at precluding similar claims as at justifying this appoint- 
ment. First, Alice Stubbs, as a widow whose estate occupied 
the greatest part of land in the township, was a substantial 
landholder and therefore met the qualifications to be an over- 
seer of the poor. Second, the position of overseer was not an 
“office of a higher nature". Third, the appointment was only 
for one year. Fourth, there was no danger that the appointment 
of a woman would become a common practice because judges had 
the discretion to refuse to make such appointments. Finally, 
it was necessary to appoint Alice Stubbs to the third overseer 
position because, aside from the other two appointees, there 
were no men in the parish qualified to fill the position. 

From the time of this decision in 1788 until 1929 the 
British courts, when asked, consistently refused to allow women 


to vote in various electoral constituencies!°, to hold elected 


or appointed public officestt, and to enter into training for 
various professional occupations! “, especially the legal ones. 
In many of these cases the women's claims were based on statutes 
which provided that “persons” were entitled to participate in 
the various activities. The grounds used by the courts for ex- 
clusion from personhood were expressed in terms of women's legal 
incapacity at common law to undertake public life, an incapacity 
which could only be removed by the most explicit legislative 
provisions. The use of the word "person" in legislation was 

not considered explicit enough to overcome their common law 
incapacity. 


Since there were only two classifications at issue - 
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the haves and the have-nots - equality terminology can be super- 
imposed on these "persons" decisions without distortion. This 
was recognized as early as 1868 when Mr. Justice Willes referred 
to women's separate but allegedly equal status: 

».»ewomen are under a legal incapacity to vote at 

elections. What was the cause of it, it is not 

necessary to go into: but, admitting that fickle- 

ness of judgment and liability to influence have 

sometimes been suggested as the ground of exclusion, 

I must protest against its being supposed to arise 

in this country from any underrating of the sex 

either in point of intellect or worth. That 

would be quite inconsistent with one of the glories 

of our civilization, - the respect and honour in 
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which women are held. 


The impotence of this separate but equal status was 
demonstrated only five years later when Sophia Jex-Blake and 
nine other women brought an action against the Senate of the 
University of Basnburen. =” The women had been admitted to medical 
studies at the university with the provision that they were to at- 
tend special classes separate from the male students. However some 
of the professors refused to teach separate classes. When the eight 
man court divided four to four on the women's claim, four more 
judges were added to the bench. Thus a total of seven judges was 
found to deny that the women were entitled to complete their medi- 


cal studies even in segregated classes. They dispelled the notion 


that a separate status for women could be seen as an equal status. 
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In Canada,courts in New Brunswick, Quebec, and British 
Columbia refused to order the admission of women to the study 
and practice of law.1 In 1917 Lizzie Cyr of Calgary appealed 
her conviction for vagrancy on the ground that the convicting 
police magistrate, Alice Jamieson was a woman and thereby 
incapacitated from holding that position? The appellant 
argued that the statute under which Alice Jamieson was appointed 
did not directly declare that women were eligible to be police 
magistrates; therefore she was incapacitated from holding that 
position according to the common law tradition. 

Mr. Justice Stuart of the Alberta Supreme Court 
reached back one hundred and twenty nine years to the Alice 
Stubbs case to hold that Alice Jamieson was not tacaneeianted. 
He reasoned that the Alice Stubbs case was the last case about 
a woman holding public office that was decided on general common 
law principles. All of the subsequent cases could be distin- 
guished because their decisions were based on the interpretation 
of words, such as "person" or "man", in the pertinent statutes. 
Insofar as those cases referred to the common law, the references 
were not binding because they were incidental to the real basis 
for the decisions. Furthermore, he doubted that there was any 
decision that laid down as an absolute general rule that under 
the English common law a woman was disqualified from holding 
public office. This enabled him to conclude 

...that applying the general principle upon which 

the common law rests, namely, that of reason and 

good sense as applied to new conditions, this 


Court ought to declare that in this Province, and 


eas 

at this time in our presently existing conditions, 

there is at common law no legal disqualification 

for holding public office in the government of the 

country arising from any distinction of sex.t? 

Mr. Justice Stuart's decision is significant for .two 
reasons. First, it provides an illustration of creative judi- 
cial decision-making in the context of women's rights that is 
unparalleled in any subsequent Canadian decisions. Secondly, 
it raises the question whether the women's human right to equality 
would be better protected if left to the common law rather than 
codified. Unfortunately, history seems to weigh against reliance 
on the common law tradition as a source for women's rights. 

It is obvious that the number of earlier decisions rejecting 
women's claims far outweighed those supporting women. The signi- 
ficance of the Cyr decision has been “diminished by, the fact 

that it was not even mentioned in the next Canadian case, the 
"Persons Case". 

When interpreting the word "persons" in section 24 
of The British North America Act, the Supreme Court of Canada 
followed the traditional British precedent that women were under 
a legal incapacity which the word "persons" could not 6veroomest © 
The Judicial Committee of the Privy Councilt? overruled the Supreme 
Court of Canada on the ground that the word "persons" was suffi- 
ciently ambiguous that it could, and did, include women when 
the surrounding circumstances favoured that interpretation. 

Since the determinative circumstance was the constitutional 


Significance of The British North America Act, the decision may 
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not sustain support for reliance on the common law tradition 
in cases involving ordinary legislation. “° 

When assessing the value of the common law tradition, 
it is worth noting that the combined record of the Supreme Court 
of Canada and the Judicial Committee of the Privy Council showed 
at best ambivalence in deciding cases that today would be viewed 
as raising parallel claims for racial or ethnic equality. In 
1899 the Judicial Committee of the Privy Council held that a 
British Columbia statute prohibiting women, children, and Chinese 
men from working underground in mines was ultra vires insofar 


a. F 
(The exclusion of women was 


as it related to Chinese men. 
not challenged and therefore prevailed.) The Judicial Committee 
decided that the legislation was really directed towards those 
Chinese men who were either aliens or naturalized subjects. 

Thus only the federal government could enact the legislation 
under the division of powers set out in the British North America 
Act. The court expressly stated that it had no right to consider 
whether prohibiting Chinese mine workers was a wise exercise of 
legislative jurisdiction. Therefore, although the effect of 

the decision was that Chinese men could continue to be employed 
in mines, they would not be able to look to the court for protec- 
tioen-of their right motto, be-subject to,-diserimination.: | If 

the proper jurisdiction passed a discriminatory law, presumably 
it would stand. Thus, four years later the Judicial Committee 
held that British Columbia could deny the right to vote to men 
who were Chinese, Japanese or ee. ake (In 1902 women could not 


vote.) Not surprisingly the Judicial Committee reiterated the 
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view that it was not entitled to consider "the policy or impolicy 
of such an enactment as that which excludes a particular race 
from the franchise." 

In 1914 the Supreme Court of Canada followed the de- 
cisions of the Judicial Committee in holding that it was within 
the jurisdiction of the Saskatchewan government to pass a statute 
that prohibited Chinese men from employing white qomeunad Al- 
though each judge referred to the racial nature of the legisla- 
tion; all used the division of powers approach as the basis for 
deciding to uphold the statute. 

It was not until 1940 that a racial case was decided 
by the Supreme Court of Canada on grounds other than the federal- 
provincial division of powers. °° The case involved a black man 
who was denied service in a Quebec tavern on the ground of his 
colour. The Court dismissed his claim for damages by referring 
to the general principle of freedom of commerce. This meant 
that any merchant was free to deal as he might choose with any 
individual member of the public. The effect of this decision 
was as devastating for the human right to equality as the earlier 
division of powers approach had been. It meant that discrimina- 
tion on the ground of race could exist because freedom of com- 
merce was to prevail. 

In 1951 the Supreme Court of Canada did place a limited 
restriction on freedom of commerce when it decided that a res- 
trictive covenant prohibiting the sale of land to Jews and 
blacks was unenforceable because it did not involve the use of 
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2 
the land.” The judges did not express any opinion about the 
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discriminatory effect of the restrictive covenant. 

The existence of these five racial or ethnic equality 
cases, by their omissions, reinforces the conclusion of the 
women's rights cases that the common law tradition provides 
little support for such claims. The highest courts in Canadian 
decision-making, by their words, do not establish themselves as 
proponents of egalitarian values. In fact the "Persons Case", 
by openly referring to the history and effects of distinctions 
based on sex, came closer to acknowledging egalitarian values 
than any of the other cases with the possible exception of the 
dissenting judge in the 1914 Saskatchewan decision. However, 
the outcome in that Saskatchewan decision was the antithesis 
of equality. 

The lesson to be learned is the absolute necessity of 
effectively worded legislation if women expect legal protection 
of their human right to equality. Even if the Supreme Court 
of Canada were to approve the very recent decision of the Ontario 
Court of Appeal by Madame Justice Bertha Wilson that there is a 
common law right not to be discriminated against on the grounds 


27 


of ethnic origin, women would not be assured the same right. 
Furthermore, if a common law right against discrimination on the 
ground of sex were to be sustained, it does not necessarily 
follow that it would have the status of a human right, that is, 
a claim against the government. In Bhadauria, the Ontario 

Court of Appeal was asked only whether the right existed in an 
employment situation. For now, the significance of ‘the court's 


answer lies in the fact of recognition rather than in the speci- 


fics of what was recognized. 


ie 

During the last thirty years in Canada, right to equality 
provisions for women and for other groups have been enacted 
primarily in. bills of rights: and humanemients codec. \ihus rient 
is set out in the Canadian and Alberta Bills of Rights as "the 
right of the individual to equality before the law and the protec- 
tion of the law...without discrimination by reason of race, 
national origin, colour, religion or sex". There is no equiva- 
lent provision in The Saskatchewan Human Rights Code. The pre- 
amble to the Quebec Charter of Human Rights and Freedoms con- 
tains a reference to the “equal protection of the law", but as a 
preamble it may not have the same protective impact as the other 
independent statutory provisions. Moreover, there is no speci- 
fic reference to sex as a proscribed elassiticatian. In the 
remaining provinces which have not legislated the right to 
equality, the only recourse for women would be to the common 
law tradition, the limitations of which have been discussed 
above, or to international law which introduces new complexi- 
ties, not the least of which includes a lack of effective 
sanctions. | 

Since all of the provinces and the federal government 
have enacted legislation which in nine of the eleven jurisdic- 
tions are called "Human Rights" codes or acts (in Alberta, 
The Individual's Rights Protection Act; and in Quebec, the 
Charter of Human Rights and Freedoms), I will label these as 
"conventional" human rights codes to distinguish them from 
the kind of human rights provisions defined as the focus of 
this report, which I will call the "fundamental" human rights 


provisions. The conventional human rights codes enacted by all 
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eleven jurisdictions, despite their variations, exist to for- 
bid discriminatory practices in selected relationships, such as 
between employer or employee, between tenants and lessors, bet- 
ween advertisers and the public, and so on. Obviously, conven- 
tional human rights codes are important because they regulate 
our everyday relationships with other people (including 

the government when it is acting as employer, lessor, adver- 
tiser, etc.). However, they do not deal with issues of the 
same magnitude as those raised when we claim our fundamental 
human right to equality against government. If an individual 
feels powerless in a fight with an employer or a lessor, that 
is, in voluntary relationships; this sense of vulnerability is 
even greater when the fight is the fundamental one of asserting 
our rights as citizens against a government, which by its very 
nature is expected to exercise control over people. 

There is a second important distinction between fun- 
damental and conventional human rights legislation. Conven- 
tional human rights codes generally adopt non-discrimination 
terminology in contrast with the equality terminology of funda- 
tain: human rights legislation. In theory, both approaches 
have the same objective, the promotion of equality. However, 
in some cases the discrimination terminology of conventional 
human rights codes has been so narrowly interpreted by the 
courts that it is impossible to understand how equality has 
been promoted. 

A case in point is the decision by the Ontario Court 


of Appeal that the Ontario Rural Softball Association had not 
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offended the Ontario Human Rights Code when it refused to 
allow Debbie Bazso to play baseball.*” If Ontario had pro- 
vided for the women's fundamental human right to equality, it 
would have been possible to use it as the basis for challenging 
the court's decision and the Ontario Human Rights Code provision. 
However, Since Ontario does not provide for the women's funda- 
mental human right to equality, the legislature of Ontario can- 
not be compelled to revise the words of the Ontario Human Rights - 
Code to ensure the inclusion of sports programs and facilities 
provided in public parks and arenas as Madame Justice Bertha 
Wilson had argued in her dissenting opinion in the Bazso case. 

Unfortunately, the discrimination terminology of 
conventional human rights legislation, narrowly interpreted, 
also has been used to strike down two affirmative action pro- 
grams in Alberta. A University of Calgary special program for 
native students was challenged by a non-native woman who had 
been refused admission to the program. ?° In the second 
case the Athabasca Tribal Council sought to make it a condi- 
tion of the Energy Reacumeses Conservation Board's approval of 
a new tar sands development that a special employment program 
for native people be establishea.?+ In both cases the affirma- 
tive action programs were held to have violated the non-discrimina- 
tion provisions of The Individual's Rights Protection Act. The 
Alberta Court of Appeal said that: 

...the establishment of affirmative action pro- 


grams would require amendments to the Individual's 
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Rights Protection Act similar to those in a nun- 
ber of other provinces expressly exempting such 


programs from the operation of the statute.-* 


Alberta’?, NeWroundiasae and Quebec? are the three 
jurisdictions which have not provided in their legislation 
for affirmative action programs. Since these decisions, 
Alberta has introduced an amendment which would allow Cabinet 
approval of such paoreenee 4 The remaining eight jurisdictions 
have legislated their approvals in their conventional human 
rights codes in a variety of ways. Five of those provinces - 
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British Columbia’, Saskatchewan~ , New Brunswick”, Prince 
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Edward Island'~, and Nova Scotia’? - and the federal govern- 
mene have specifically stated in their legislation that af- 
firmative action programs, if approved, cannot be construed as 
discriminatory. 
It is debatable, however, whether this type of legisla- 
tion is sufficient to withstand challenge. A conventional 
human human rights code which contains both non-discrimination 
provisions and an affirmative action provision communicates both 
the negative instruction - do not discriminate with respect to 
sex - and the positive instruction - discriminate with respect 
to sex. At least one of the conventional codes is expressed 
in this kind of converse Mreusess 
Other conventional human rights codes have attempted 


to resolve this ambiguity by permitting affirmative action pro- 


grams for "disadvantaged" erhipee If a group is defined as 
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disadvantaged, discrimination is permissible to "even-up" 
the group's status in society. Therefore, the justification 
for affirmative. action,is the promotion of equality. | it is 
equality which is sufficiently comprehensive that it encom- 
passes both prohibition of discrimination and permission for 
affirmative action. However, this equality justification is 
speculative until or unless the legislatures and/or the courts 
approve it. In view of their past records in human rights, it 
is likely that the higher courts would be reluctant to define 
equality. Then, given the ambiguity of the negative and posi- 
tive instructions, the most comfortable judicial resolution 
might be to prefer the more familiar non-discrimination approach 
with the consequence that most of the effective types of affirma- 
tive action programs would be defeated. In this event, the 
only instruction which the legislators might give successfully 
to intransigent courts would have to take the form of legislating 
the women's human right to equality so that it could serve as 
an explicit authorization of both the negative and positive 
discrimination yeceroere in conventional human rights 
codes. 

Another argument used to challenge affirmative action 
programs would accept the decision of Ontario Court of Appeal 
judge Bertha Wilson that there is a common law right not to be 
subject to discrimination and would extend this right to in- 
clude sex discrimination. Again, such a non-discrimination 


right could be construed narrowly as exclusive of affirmative 


Se en 

action programs. Then the question is whether this common law 
right of non-discrimination could be altered by legislating 

the more general fundamental human right to equality. On 
balance, it is probably more likely that the higher courts, 
traditionally so predisposed to defer to the legislature on 
questions of human rights, might accept a legislated definition 
of equality provided that the legislature underlined the signi- 
ficance of its intention by making the right fundamental. 

At this point it is relevant to acknowledge the fact 
that Alberta is one of the two Canadian jurisdictions that has 
expressly legislated the provision for equality before the law 
without discrimination by reason of sex in its Bill of Rights. 
Yet it was an Alberta court which denied that affirmative action 
programs were acceptable. There is no indication that the 
equality before the law clause of the Bill of Rights was argued 
in either case. Both cases were seen as challenges under The 
Individuals Rights Protection Act. Moreover, 1f the Bit of 
Rights equality provision had been argued, it might not have 
sustained the affirmative action programs. The American courts 
have wrestled with the equivalent problem without producing a 
majority opinion as to whether the affirmative action provisions 
in their Civil Rignts Act violate their Ball of Rights equal 
protection of the law clause. Since the American Supreme Court 
has evaded this ruling for over a decade, it would not be 
surprising for the Supreme Court of Canada to adopt the same 


approach when confronted with this issue. 
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Women, whose interests lie in supporting affirmative 
action programs, may have to bear the cost of litigation either 
to procure or to uphold them. Therefore, they should seek the 
best protection possible, that is, legislation defining their 
fundamental human right to equality as including both positive 
and negative instructions about discrimination. 

In sum, the common law is not a reliable source of 
the women's human right to equality. Conventional human rights 
legislation, containing both non-discrimination and affirmative 
action provisions, is best safeguarded by the existence of a 
comprehensive and fundamental human right to equality. There- 
fore, the next question is whether our present equality before 
the law clause can meet these requirements. The simple answer 
is ‘that it does:nov, 

In 1960, during House committee discussion of the 
clause respecting equality before the law without discrimina- 


46 


tion by reason of sex in the Canadian Bill of Rights, the 
then Minister of Justice Davie Fulton expressed the view that 
men and women were different, not Sanaa Although Canadian 
courts are not supposed to consider statements made by legisla- 
tors when statutes are being passed, it is not hard to agree 
with Mary Eberts' conclusion that "This was not, however, a 
very auspicious beginning for a term that was soon to be used 
to attach incidents of the status of woTannooema A 
The real test of the meaning and value of statutory 
statements of human rights arises when the courts, in particular 


the Supreme Court of Canada, the final court of appeal, are 


asked to apply them to actual confrontations between claimants 
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and a government which in the case of the Canadian Bill of 
Rights is restricted to the jurisdiction of the federal govern- 
ment. If the court will not sustain the human right, then the 
statutory statement is without value. For women, the existence 
of the sex equality clause has engendered expectations of equality 
which have not been supported by the Supreme Court of Canada. 
The Supreme Court does not Pane a record of favouring the liti- 
gant who argues that an alleged inequality violates the equality 
before the law clause, not only in the sex equality cases, but 
also in the general equality cases. 

During the seventies the Supreme Court of Canada de- 
livered ten judgments which involved their interpretation of 
the equality before the law clause of the Canadian Bill of Rights. 
Two of these cases alleged inequalities by reason of sex (Lavell? 
and Bliss°°); two, by reason of race (Drybones?! and Canara“); 


and the remaining six (Smythe, curr? ne 


ey) 


: Burnshine--, Prata 
Morgentaler~’, and Hatorwelt” ) alleged inequalities based on 
grounds other than the proscribed categories contained in the 
non-discrimination clause. 

Of these ten cases, only one, Drybones, resulted in 
the decision that there was an inequality created by the 
federal statute. In that case, the section of the Indian Act 
which made it an offence for Indians to be intoxicated off a 
reserve was held to be inoperative. Mr. Justice Ritchie con- 


cluded his opinion by narrowly circumscribing the reason for 


his decision as follows: 
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It appears to me to be desirable to make it plain 

that these reasons for judgment are limited to a 

situation in which, under the laws of Canada, it 

is made an offence punishable at law on account 

of race, for a person to do something which all 

Canadians who are not members of that race may do 

with impunity; in my opinion the same considerations 

do not by any means apply to all the provisions of 
the Indian Act.” 

The remaining nine decisions were decided after 
Drybones and in every case the Supreme Court of Canada denied 
that inequality existed. From the viewpoint of the persons 
alleging the inequalities from which they expect to be protected, 
this record is dismal. If these cases are seen as appropriate 
vehicles for the assertion of the human right to equality, then 
the dismal record in equality litigation must derive from in- 
adequacies either of the Supreme Court of Canada or of the 
wording of the Canadian Bill of Rights equality before the law 
clause, or of both, relative to what is expected of them. 

Both race and sex are characteristics which, with a 
very few exceptions, are permanently ascribed at birth. As such, 
these involuntary characteristics should not serve as the basis 
for making distinctions among people when the law is being used 
to distribute the benefits and burdens of living in Canada. 

The Canadian Bill of Rights has recognized this invidiousness 
by ‘proscribing nace »isex, religion; colour, wand national morigin, 
in the non-discrimination clause which introduces the various 


human rights clauses. Therefore, the race and sex cases were 
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appropriate vehicles for raising inequality questions. Further- 
more, it was analytically appropriate to raise the inequality 
issue in the race cases because they involved the comparison 
between the two classifications, Indians and non-Indians, the 
totality of which constituted the whole category of persons who 
might legally be punished for being intoxicated or might legally 
be permitted to administer a deceased's estate in Canada. Simi- 
larly inequality was an appropriate issue in the Lavell and Bliss 
cases because sex is the paradigm category containing as it does, 
only two classifications. 

Six cases dealt with categories which were not pro- 
scribed. Since most laws only apply to some people - consumers, 
automobile drivers, and so on - it is normal for legislation to 
use categories or classifications. When the Supreme Court of 
Canada has to decide whether some categories are invidious or 
acceptable it has no standards on which to base that conclusion, 
other than the race, national origin, colour, religion, or sex 
proscriptions in the non-discrimination clause. Perhaps the 
court should have refused to look beyond these proscribed cate- 
gories; however, it has not accepted that limitation. Unfor- 
tunately, the Sunt onitondh of extending the reach of the equality 
before the law clause to categories other than the proscribed 
ones is that the court has then detrimentally applied the tests 
for invidiousness which it used in those cases to the cases in- 
volving race and sex. In fact the process should have been 
reversed. By virtue of their legislated status the race and sex 


cases should have been analyzed to provide the standards for 


a 
invidiousness required in the non-proscribed categories. 

Without legislative standards, it is impossible to 
state conclusively whether it was appropriate to allege inequality 
in the sixicasesy ..Sincerpthey raise such a-signitieantivediareren: 
initial issue - the standard for ascribing invidiousness - from 
the race and sex cases which derive their invidiousness from 
the non-discrimination clause, consideration of the six should 
be restricted. 

Assuming, therefore, that the race and sex cases were 
appropriate vehicles for the assertion of the human right to 
equality; the dismal record remains. In both of the sex cases 
and in one of ae two race cases, the women who went to the 
Supreme Court of Canada expected that the equality before the 
law clause of the Canadian Bill of Rights would protect their 
human right to equality. Their expectations were denied. Is 
there a relationship between those denials and the composition 
of the Supreme Court of Canada bench? 

Since its origin in 1875, there has been an absolute 
male preference in the fifty-nine appointments which have been 
made. The first woman in the British Empire to be admitted to 
the practice of law was Clara Brett Martin in Ontario in 1897. 
Since that time no woman lawyer has been appointed to the Supreme 
Court of Canada. In February, 1970, the Royal Commission on 
the Status of Women recommended "that the federal government 
name more women judges to all courts within its Finca kar sonegleke 
Since this recommendation was made, there have been eight men 


appointed by the federal government to the Supreme Court of 
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Canada. In the face of such intransigence, the only effective 
alternative is to demand legislation providing for the appoint- 
ment of women to the Supreme Court of Canada. 

Legislating the appointment of women judges to the 
Supreme Court of Canada is comparable with the present practice 
of appointing francophones to three out of the nine positions. 
The federal government's proposed Constitutional Amendment Bill, 
1978, provided for an eleven member Supreme Court of Canada 
bench, four of whom would have been appointed from Bueneawe 
This was justified in terms. of the importance of ensuring that 
questions relating to the civil law of Quebec were determined 
by judges trained in that law. If judges who are not admitted 
to the bar of Quebec may lack the requisite skill and expertise 
required to decide civil law cases; can it not also be argued 
that male judges may lack what Paul Weiler has called "the es- 
sential trait of judicial attitude" namely, “impartial and im- 
personal aidement™s when deciding cases where sex inequality 
has been alleged by women? 

There are two reasons why men may lack impartiality 
in sex equality cases. First, the men never experience the 
deprivations from "personhood" which women face during their 
lifetime. Nor is it sufficient for a male judge to experience 
vicariously the deprivations of the Geneeeanttn whom he is inti- 
mate. The distance between being and perceiving can never be 
completely bridged even by the most sympathetic male judge. 

A study of American cases carried out in 1971 by two 


middle-aged, white,male,law professors (their own self-charac- 
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terization) is a case in Soe They analyzed a representa- 
tive selection of American judicial opinions in which the judges 
were responding to allegations of sex discrimination. Their 
conclusion was that the performance of American judges in sex 
discrimination decisions ranged "from poor to abouieabicse 
The judges "failed to bring to sex discrimination cases those 
judicial virtues of detachment, reflection and critical analysis 
which have served them so well with respect to other sensitive 
social cee The authors found particularly noteworthy 
the contrast between judicial attitudes in the sex discrimina- 
tion cases and those in the race discrimination cases. They 
‘reported that: 

Judges have largely freed themselves from patterns 

of thought that can be stigmatized as “racist” - at 

least their opinions in that area exhibit a con- 

scious attempt to free themselves from habits of 

stereotypical thought with regard to discrimina- 

tiom based. on color. Withsrespect To sex dis-— 

crimination, however, the story is different. 

"Sexism" - the making of unjustified (or at least 

unsupported) assumptions about individual capa- 

bilities, interests,. goals and social roles solely 

on the basis of sex differences - is as easily 

discernible itn contemporary judicial opinions as 
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racism ever was. 


Then the American study proceeded to offer "intuitive 


suggestions" as to the reasons why American male judges should 
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have difficulty perceiving the harmful effects of sex discrimina- 
tion. The initial reason was the judges' lack of knowledge 

and awareness of the injurious effects of sex discrimination; 

a lacuna which might be compounded if the judges over-generalized 
from their personal experiences because those women with whom 

the judges were in daily contact were likely to appear happy 

and satisfied. 

The American study went on to suggest that even if 
male judges could understand the harmful effects of sex discrimina- 
tion, their personal attitudes might deter them from granting 
the appropriate relief. It is the likelihood that these per- 
sonal attitudes might consciously or unconsciously intrude 
that provides the second reason why male judges may lack impar- 
tiality in sex equality cases. A person is conditioned to 
conform to the social role expected of her or his sex. The 
process starts at birth with the question Is it a girl or boy? 

It sometimes seems as if the nine months before birth is the 
only period in which it is really acceptable to ignore the dic- 
tates of social sex roles in favour of at least a female/male 
duality kind of personhood, if not a common status of personhood. 

The conditioning process for one sex role is tantamount 
to rejection of the other sex role for any one person. If the 
impartiality expected of judges includes empathizing with both 
parties, then in sex equality cases, judges would be required 
to fight their own sex role conditioning in order to empathize 
with female complainants. When the issue concerns not the 


secondary sex role differences of equal pay and equal opportunity, 
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but the inherent sex differences of the sexual activity of 
marriage as in the Lavell case and of pregnancy as in the 
Bliss case; then the barriers to male judicial empathy may be 
insurmountable. 

A recent study of British and American judicial de- 
cision-making entitled Sexism and the Law adopted the approach 
that 

«». judicial pronouncements about females masked 


specific and discoverable material interesta:. .°/ 


and that such hidden material interests provided a better ex- 
planation of the survival of values of masculine supremacy 
"than the mere cultural inertia suggested by socialization 
eee 

The specific material interest which caused men to 
resist equality between the sexes was 

».-an interest in keeping women as head servants 


at home and keeping them out of the ranks of com- 


petitors at work .°7 


The implication of this conflict of material interest explana- 
tion (the so-called sex war explanation) for the judiciary is 
that changing the situation would require more than re-educating 
the male judges. It would require the appointment of women to 
the bench, particularly to the Supreme Court of Canada as the 
court of final appeal, in such numbers that they would be re- 
presentative of the number of women in Canada. 

In the final analysis, changing the composition of 


the court cannot alter the existence of the precedent cases 
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inimical to the women's human right to equality. As a general, 
if not absolute, rule, the Supreme Court considers that it must 
be guided by its prior decisions when deciding cases. The 

most reliable way to ensure that the Supreme Court would not 
consider itself bound by the unsatisfactory equality precedents 
is to change the wording of the legislation which provides for 
the women's human right to equality. Since it also can be de- 
monstrated that the existing legislation, the Canadian Bill of 
Rights equality before the law clause, is inadequate, a change 
in wording becomes even more necessary if the clause is to have 
its expected legal impact. 

The Supreme Court of Canada has taken the position that 
the meaning of the equality before the law clause is not self- 
evident, but requires the intervention of a principle to give it 
substance. The range of judicial opinions as to the proper prin- 
ciple by which to explain the meaning of the equality before 
the law clause is wide. At least five principles have been used. 
This creates uncertainty as to which one, if any, will be de- 
cisive in a case. Since too much uncertainty is an anathema to 
the rule of law, the present clause must be seen as inadequate 
because it does not give enough guidance to the court. Further- 
more, each of the five principles which have been referred to in 
the equality cases has a serious shortcoming. It would not be 
constructive to wait and see if the court eventually were able 
to reduce the uncertainty by selecting one of them. 

The two sex equality cases demonstrate the inadequacies 


of the equality before the law clause. The judicial statements 
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about equality before the law in the Lavell and Bliss cases 
make sufficient reference to what was said and decided about 
the equality before the law clause in the other eight cases to 
obviate detailed references to the non-sex cases. These cases 
have very simple fact situations. 

Jeannette Lavell was a registered Indian and Band 
member who had married a non-Indian man. She was married in 
April, 1970, and on December 7th, 1970, her name was removed 
from her band's membership list by the Registrar pursuant to 
section 12(1)(») of the Indian Act. She protested unsuccessfully 
to the Registrar and then to the York County Court. In his 
_ decision, York County Court Judge B.W. Grossberg said section 
12(1)(b) of the Indian Act did not violate the equality before 
the law clause of the Canadian Bill of Rights because when 
Jeannette Lavell married she had equality in status with all 


i The Federal Court of Appeal’? 


other married Canadian women. 
recognized the ineptness of the County Court comparison of 
Indian married women with non-Indian married women and held that 
the appropriate comparison was between Indian women and Indian 
men when they married non-Indians. In a unanimous decision of 
the three man bench, the Federal Court of Appeal ruled that 
section 12(1)(b) of the Indian Act was inoperative because it 
offended the Canadian Bill of Rights equality before the law 
clause since 

-.ethe consequences of the marriage of an Indian 


woman to a person who is not an Indian are worse 


for her than for other Indians who marry non-Indians.../¢ 
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The Attorney General of Canada appealed the Federal Court of 
Appeal decision to the Supreme Court of Canada. 

In Yvonne Bedard's case she had married in 1964 
but subsequently returned to the reserve when she separated 
from her husband in 1970. She lived in a house which her mother 
had bequeathed to her and which she signed over to her brother. 
Her brother permitted her to continue living in the house, but 
the Band Council took action to have her evicted. Yvonne 
Bedard sought a court injunction to prevent her eviction. 
After she started the injunction proceeding, her name was re- 
moved from the band membership list, despite the fact that she 
was then separated from her non-Indian husband. Since she was 
merely separated, she could not qualify under the narrow relieving 
categories of widow or a woman who had remarried an Indian as 
contained in section 12(1)(b). In the Ontario Supreme Court 
decision, Mr. Justice Osler ruled that he was bound by the 
Federal Court of Appeal decision given two ae che earlier in 
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Jeannette Lavell's case. In this case it was the defendants, 
the members of the Six Nations Band Council who appealed to 
the Supreme Court of Canada. 

Since both the Attorney General and the Six Nations 
Band Council were appealing the decision that section 12(1)(b) 
was inoperative under the equality before the law clause, the 
Lavell and Bedard cases were heard together and reported as 
one Mepierone| Up to the time that the Supreme Court appeal 


was heard, four of the five judges who had heard these cases had a- 


greed to Jeannette Lavell and Yvonne Bedard's argument that sec- 
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tion 12(1)(b) was invalid because it created inequality on the 
basis of sex. In a five to four decision, the Supreme Court 

of Canada reversed these decisions thereby upholding the validity 
of section 12(1)(b). One of the five Supreme Court judges, Mr. 
Justice Pigeon, expressed no opinion on whether section 12(1)(b) 
created an inequality for Indian women. He said that he was 
prepared to uphold the validity of section 12(1)(b) because he 
did not believe that the Canadian Bill of Rights had the power 
to cause another federal law to be invalid. He had held the 

same view in Drybones, where he was in a minority. However, in 
the Lavell and Bedard decision, his opinion provided the majority 
needed to uphold the validity of section 12(1)(b). The numerical 
tally in this case underlines the importance of appointing 

women to the Supreme Court of Canada, where the infamous five 
prevailed. 

The decision also emphasizes the need for a better 
legislative expression of the women's human right to equality. 
However, any proposed provision must be drafted eg prevent the 
application of the principles used to deny that inequality 
existed. One must, therefore, understand those principles. 

Mr. Justice Ritchie wrote the majority opinion in 
the Lavell and Bedard decision. He used what is known as the 
"rule of law" principle to explain why no inequality was created 
by section 12(1)(b) of the Indian Act. He derived the "rule 
of law" principle from the writings of a nineteenth century 
British constitutional lawyer, Dicey. According to Dicey, the 
"rule of law" was a fundamental principle of British govern- 
ment and it had three meanings. One of these meanings was 


“equality before the law or the equal subjection of all classes 
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to the ordinary law of the land administered by the ordinary 
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eounve Therefore, Mr. Justice Ritchie said: 


.+-in my opinion the phrase "equality before 

the law" as employed in section 1(b) of the Bill 

of Rights is to be treated as meaning equality 

in the administration or application of the law 

by the law enforcement authorities and the ordinary 


Courts of the Tana 


In 1885, Dicey was concerned with denying the claims 
of officials for privilege or exemption from the ordinary law. 
However, the claims made by Drybones, Lavell, and Bedard were 
not claims for exemption. On the contrary, Drybones claimed 
that he was entitled to be treated the way any intoxicated 
person who was not an Indian would be treated. Lavell and 
Bedard did not want to be excluded from the Indian Act; they 
claimed that s. 12(1)(b) excluded them when they wanted to con- 
tinue to be included as Indians. Significantly, when Drybones 
was successful in his claim for inclusion, the “rule of law" 
principle of equality was never mentioned. This omission sug- 
ae that the "rule of law" principle should be confined to 
cases where an exemption is claimed. According to the Drybones 


decision, claims for inclusion involve a different principle of 
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Mr. Justice Ritchie referred to this rule of law prin- 
ciple in his opinion in the Bliss case and again it was inap- 


propriate because Stella Bliss was not claiming an exemption. 
She argued against her exemption from unemployment insurance 


benefits. Stella Bliss claimed for ordinary unemployment in- 
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surance benefits under the Unemployment Insurance Act on the 
ground that she was capable of and available for work after 
she had given birth to her child. 

The Unemployment Insurance Act provides for payment 
of three kinds of peneaitetie ordinary benefits for those who 
are "capable of and available for" work; sickness benefits pay- 
able to those who are incapable of work because of illness, 
injury, and quarantine; and pregnancy benefits during fourteen 
weeks of pregnancy. To qualify for pregnancy benefits a woman must 
have been employed for a longer period than Stella Bliss had 
been employed, so she did not claim pregnancy benefits. 

She met the requirements for normal unemployment benefits 
except for section 46 of the Unemployment Insurance Act which 
states that during the fourteen week pregnancy benefit period, 
no pregnant woman may claim other benefits under the Act. When 
Stella Bliss applied for the normal unemployment benefits, 

both the Unemployment Insurance Commission and the Board of 
Referees to whom she appealed dismissed her claim that sec- 
tion 46 of the Unemployment Insurance Act created an inequality 
on, the: ground. of sex. 

She appealed again and Judge J. Collier of the Federal 
Court of Canada, sitting as Umpire under the Unemployment In- 
surance Act, supported her argument: 

I do not know the purpose of the legislators in in- 

jecting s. 46 into the 1971 legislation. It was 

suggested that, pre-1971, there was an assumption 


that women eight weeks before giving birth and 
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for six weeks after, were, generally speaking, not 
capable of nor available for work; this, somehow 
gave rise to administrative difficulties or abuses; 
section 46 was enacted to make it quite clear that, 
in the 14 week period, pregnant women and women who 
had produced children, were, for the purpose of 
the statute, not capable of nor available for work, 
and therefore not entitled to benefits. All that 
may be. Nevertheless, I am driven to the ines- 
capable conclusion that the impugned section, 
accidentally perhaps, authorizes discrimination by 
reason of sex, and as a consequence, abridges the 
right of equality of all claimants in respect of 
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the Unemployment Insurance legislation. 


As in the case of Jeannette Lavell, it was the At- 
torney General who sought the next appeal to the Federal Court 
of Appeal. The three-man Federal Court of Appeal reversed 
Judge Collier's decision and held that section 46 was valid. 

Mr. Justice Pratte wrote the decision. He said that 
the question was "not whether the Respondent has been the vic- 
tim of discrimination by reason of sex but whether she has been 
deprived of 'the right to equality before the law' declared 


80 He did not ela- 


by s. 1(b) of the Canadian Bill of Rights". 
borate on his distinction between discrimination and deprivation 
of the right to equality before the law. However, there was no 


indication that he subscribed to the view adopted earlier in 


this paper that equality is the general concept which includes 
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both nondiscrimination and affirmative action instructions. 
Furthermore, Mr. Justice Pratte said, if there was 
discrimination arising from section 46, it was not discrimina- 
tion by reason of sex. 
If section 46 treats unemployed pregnant women dif- 
ferently from other unemployed persons, be they 
male or female, it is, it seems to me, because 


they are pregnant and not because they are oreo & 


It seems that he refused to relate pregnancy to being a woman 
because not all unemployed women were, or even would be, preg- 
nant. But surely it could have been said in the Drybones case 
that not all Indians would become intoxicated. The issue is not 
whether all Indians or women are penalized; it is whether only 
Indians or only women can be penalized. 

Having disposed of discrimination on the basis of sex 
as a way of explaining the equality before the law clause, Mr. 
Justice Pratte adopted the "relevant distinction" principle to 
give meaning to the equality before the law clause. According 
to this principle, statutes make distinctions between individuals. 
If there is “a logical connection between the basis for the dis- 
tinction and the consequences that flows from aunee, the distinc- 
tion is "relevant". Therefore, 

»..a person could be deprived of his right to equality 

before the law if he were treated more harshly than 

others by reasons of an irrelevant distinction made 
between himself and those other persons. If, however, 
the difference of treatment were based on a rele- 

vant distinction (or, even on @ distinction that 


could be conceived as possibly relevant) the 


ae 
right to equality before the law would not be 
offended. °3 


Recognizing that his principle was not the rule of law princi- 
ple of Mr. Justice Ritchie in Lavell, Mr. Justice Pratte 
stated that his own "wider definition" of the equality clause 
could be used because Mr. Justice Ritchie was not speaking for 
a majority of the Lavell court (Mr. Justice Pigeon, the “swing" 
judge, had remained silent about the meaning of equality). 

the “relevant distinction", or logical, connection, 
between the basis of the distinction (pregnancy) and the conse- 
quences that flow from it (denial of normal unemployment bene- 
fits) was twofold for Mr. Justice Pratte. First, he charac- 
terized pregnancy as the result of a voluntary act; his unstated 
implication being that women who became pregnant should bear 
the cost of any unemployment caused by their pregnancy. Se- 
cond, he said that "Parliament possibly considered desirable 
that pregnant women refrain from work for fourteen weeks on the 
occasion of their confinement". °" In other words, it was per- 
fectly logical to refuse pregnant women normal unemployment 
benefits during the "confinement" period because Parliament 
did not want women to work during that period of time. Either 
we are to assume that a logical connection is provided whenever 
Parliament desires something (pregnant women should not work), 
which in turns renders the principle useless; or Mr. Justice 
Pratte should have sought and evaluated Parliament's reasons for 
concluding that women should not work. Since he had already 


stigmatized pregnancy as voluntary, presumably he would not 
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have found it difficult to assume that a policy that women should 
not work during the "confinement" period was for their own good 
and/or for the good of their co-workers. 

The point which must be made is that Mr. Justice 
Pratte's application of the "relevant distinction" principle 
produced conclusions which were precisely what such a principle 
might be expected to produce. The principle rests on an assess- 
ment of what is logical or relevant. These are very wide and 
usually subjective categories. For example, if the state wanted 
to inerease its population by having more babies born, it could 
justify the imposition of an annual tax on all women, or at 
least all women of child-bearing age who were not pregnant, on 
the ground that since only women get pregnant, taxing those who 
aren't will encourage them to get pregnant. 

Since governments can give reasons for virtually all 
their legislation, the effect of linking inequality to ir- 
relevance is that inequality will be defined out of the courts 
while still existing in real life. From the standpoint of the 
individual person, there is no protection against governmental 
action when inequality is defined in terms of irrelevance. The 
shocking problem is that the federal government has proposed 
in its constitutional discussions to do precisely this. 

In the Constitutional Amendment Bill, 1978, the federal 
government sought to improve the equality before the law clause 
by adding the word “equal" to the "protection of the law" clause 
such that the two clauses would read “the right of the individual 
to equality before the law and to the equal protection of the 


fan Otto Lang, then Minister of Justice, explained that 
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“equality before the law" could be interpreted by the rule of 
law principle. Then "equal protection of the law" could mean 
»-..that a law cannot apply in a discriminatory 
manner unless such discrimination is found to be 
justifiable in the community's interest on the 
basis of a reasonable classification test. 
Hence, a law requiring separate restroom facili- 
ties for men and women would be a reasonably 
justified discrimination. On the other hand, a 
law which denied public access to a park on the 
basis of colour or language would be found to be un- 
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justifiable discrimination. 


That is, by using language similar to that in the United States 
Bill of Rights, Mr. Lang wanted to tell Canadian courts to adopt 
87 


the "reasonable classification" principle. "Reasonable 
classification" is merely another way of expressing what Mr. 
Justice Pratte meant in Bliss by his "relevant distinction" prin- 
ciple. 

Unfortunately, federal Justice Minister Chretien pro- 
posed a more perniciously expressed version of this "reasonable/ 
relevant" principle in his July 1980 draft of the Canadian Char- 
ter of Rights and Freedoms: 

7.(1) Everyone has the right to equality before 

the law and to equal protection of the law without 

distinction or restriction other than any dis- 

tinction or restriction provided by law that is 


fair and reasonable having regard to the object 


of the ee be oS 
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How much more clearly can he say that any law which discriminates 
on the basis of sex, such as section 12(1)(b) of the Indian 
Act or section 46 of the Unemployment Insurance Commission 
Act, would be valid if it could be shown to have a reasonable 
purpose, such as being a mechanism to determine who is eligible 
for Indian status or being a mechanism to ensure that women 
are not available for and capable of working shortly after giving 
birth, respectively. 

Insofar as the Supreme Court of Canada is concerned, 
Mr. Chretien's proposal provides a ready made principle, rea- 
sonableness, by which the Court could achieve precisely the same 
eonclusions that it has been drawing from a variety of other 
principles. Interestingly enough in Lavell, Mr. Justice Ritchie 
rejected 

.»ethe equalitarian concept exemplified by 

the 14th Amendment of the U.S. Constitution 
as interpreted by the Courts of that Saat 
which means he rejected the "reasonable classification" prin- 
ciple. Mr. Justice Laskin, expressing the view of the four 
dissenting judges that section 12(1)(b) of the Indian Act did 
create inequality for Indian women, said that the American 
cases had 

»e.at best a marginal relevance because the 

Canadian Bill of Rights itself enumerates pro- 

hibited classifications which the judiciary is 

bound to respect; and, moreover, I doubt whether 


discrimination on account of sex, where as here 
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it has no biological or physiological rationale, 
could be sustained as a reasonable classification 
even if the direction against it was not as explicit 


as it is in the Canadian Bill of Rights. ?° 


Here Mr. Justice Laskin was espousing a third prin- 
ciple, the -"prohibited classification" principle, to give meaning 
to the equality clause. This principle has two possible inter- 
pretations. By referring to "prohibited classifications", he 
may have meant that he preferred the “suspect classification" prin- 
ciple which the American Supreme Court has sporadically and un- 
predictably engrafted upon the "reasonable classification" 
principle. Sex has sometimes been given the status of 
a "suspect classification" and when it has the American 
Supreme Court has required a state to give a compelling rea- 
son, not merely a reasonable reason, for using the male or 
female classification in the law in question. The "suspect 
classification" principle was developed to answer the criticism 
that it was too easy for a government to comply with the "rea- 
sonable classification" principle by giving a reasonable pur- 
pose and thereby continuing to have discriminatory legislation. 
If sex were defined so as to remove any doubt that it was a sus- 
a classification, the women's human right to equality would 
be better protected than under the Canadian federal government's 
present "reasonableness" proposal. At least the court would be 
under a duty to declare invalid legislation which created in- 
equality and for which a government could not produce a compel- 
ling purpose. However, there is always the danger that the 


court's assessment of a compelling purpose might continue to be 
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as superficial as its assessment of reasonableness/relevance. 

It is not clear whether Mr. Justice Laskin in- 
tended to advocate the American “suspect classification" prin- 
ciple when he referred to the “prohibited classification" 
principle in Lavell. A second possible meaning for the 
"prohibited classification” principle is that laws can never 
use or make distinctions based on the proscribed categories 
of race,” national origin, colour, religion, or sex. “Iwo cova 
ous difficulties arise from such an interpretation of the 
“proha Died Classiti1cablon «Priatcl ple. Pitta. thu eWwoUl cae 
impossible to continue to have any kind of Indian Act; and 
secondly, affirmative action programs geared to minority 
racial groups or women would be forbidden. There is no indi- 
cation that Mr. Justice Laskin intended these consequences. 

Even if he had, affirmative action programs are sufficiently 
necessary for the women's human right to equality under present 
social, economic, and political conditions to suggest ‘that this 
meaning of the "prohibited classification" principle should be 
rejected. 

When Stella Bliss appealed the Federal Court of Appeal 
decision to the Supreme Court of Canada, she lost there as well. 
Mr. Justice Ritchie gave judgment for the seven-man court; there 
was no dissent. It has been suggested that Mr. Justice Laskin 
would have written a judgment had illness not prevented him 
from sitting on the; case. In nisvdecision, Newewustice Rat 
chie agreed that Mr. Justice Pratte that there was no discrimina- 


tion based on sex because 
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Any inequality between the sexes in this area 


is not created by legislation but by naeKey 


By his statement it would appear that Mr. Justice Ritchie was 
unable to accept the possibility that legislation might com- 
pound natural differences. The cumulative impact of the two 
views, that being pregnant was not relevant to being a woman 
(Pratte,J.) and that legislation could not affect natural dif- 
ferences (Ritchie, J.), conveys a complete inability to compre- 
hend the impact of legislating with respect to pregnancy. 

In the course of his judgment Mr. Justice Ritchie 
referred to four of the principles which have been used to 
give meaning to equality, omitting only the “prohibited classi- 
fication" principle. He applied his own rule of law principle 
developed in Lavell and held, without further explanation, that 
section 46 did 

»«enot involve denial of equality of treatment 

in the administration and enforcement of the 

law before the ordinary courts of the land....7¢ 

Next, referring to Mr. Justice Pratte's “somewhat 
different" principle (the relevant distinction), he said, again 
without further explanation, that he had no doubt that 

..ethe period mentioned in s.46 is a relevant 

one for consideration in determining the condi- 

tions entitling pregnant women to benefits under 

a scheme of unemployment insurance... 72 


It is impossible to know whether the “benefits" referred to as 
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relevant to the confinement period were pregnancy benefits or 
normal unemployment benefits. The confinement period was rele- 
vant for pregnancy benefits. However, once it was clear that 
Stella Bliss was not eligible for pregnancy benefits, the confine- 
ment period was irrelevant. By blurring this distinction through- 
out his judgment, Mr. Justice Ritchie created the illusion that 
pregnancy benefits rather than normal unemployment benefits 

were in issue. 

Unfortunately, as a consequence of his blurred benefits 
approach, Mr. Justice Ritchie was able to characterize sec- 
tion 46 as part of a legislative scheme to provide "addi- 
tional benefits". This might have been an appropriate 
characterization if the provision of pregnancy benefits had been 
challenged on the ground that such benefits were not available 
to men. 

However, in construing the legislation as beneficial 
rather than harmful to women, Mr. Justice Ritchie totally ig- 
nored the facts before him. Stella Bliss was not eligible for 
pregnancy benefits; she could not benefit from these "additional 
benefits". On the contrary, in her case there was no danger 
of double collection; there was only the reality of section 46 
which meant she was disentitled to any benefits. In actual 
fact she was being treated more harshly. 

Mr. Justice Ritchie used the “additional benefits" 
argument in the context of applying the fourth principle of 
equality. This is the "worse consequences" or “harsher treat- 


ment" principle which he originally applied in his Drybones de- 
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Siete nee The dangers of thi ine j : 
S principle can be illustrated by 

Mr. Justice Ritchie's own decision in Burnshine, 7” He held 
that incarcerating a young offender in British Columbia for 
a longer period than for a similar offender in any other province 
Was 76> harsher’ treatment Rheesuces Thevtarrandar Peom Pri died 
Columbia would benefit from the longer incarceration. 

Women are as vulnerable to the vicissitudes of pater- 
nalism as young offenders. Whether the consequences of specific 
Hern Por peneficial 4e-~ 
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pends very much on the perspective of the viewer, as Mr. Justice 
Ritchie's Burnshine and Bliss opinions well illustrate. Fur- 
thermore, while the inequity of legislating harsher consequences 
for the same activity may be self-evident; the invidiousness of 
legislating some "benefits" historically has not been acknow- 
ledged. For example, legislation forbidding women to work under- 
ground in mines "for their protection" actually may have the 
effect of denying women employment in one industry towns. 
Realistically, it is impossible to avoid evaluative 
terms. This is the inevitable result of seeking a principle 
which will encompass both the non-discrimination and the affirm- 
ative action instructions. To reconcile these instructions some 
inequalities must be seen as invidious and some as necessary. 
Therefore, there must be a common evaluation mechanism that both 
describes and legitimates the reconciliation. Thus far the court 


has not provided any such explanation for the "worse consequences" 


principle, or its beneficial corollary; the resulting applica- 
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tions have appeared arbitrary and sometimes irrational. 
The fifth principle of equality is the “valid federal 
objectives" principle. This principle was first expounded 
by Mr. Justice Martland in the Burnshine mye According 
to Mr. Justice Martland 
Legislation dealing with a particular class of 
people is valid if it is enacted for the purpose 


of achieving a valid federal poaectaienn © 


In other words, the "valid federal objective" principle is the 
old common law division of powers approach that was used in the 
early twentieth century human rights cases. As applied under 
the Canadian Bill of Rights, inequality could only exist when 
the federal government passed a law dealing with a matter as- 
Signed to the provinces in the British North America Act. The 
use of! this’ principle in Bliss: enabled Mr. Justice Ritehie> to 
uphold section 46 because he was 

...of the opinion that section 46 forms an integral 

part of a valid scheme of legislation enacted by 

Perl ears in discharge of its legislative authority 


8 
under the British North America heoayieulte 


It may be appropriate in a federal system to establish 
the legislative competence of the enacting government. However, 
competence and equality are two distinct issues. The "valid 
federal objective" principle must be supplemented by another 
principle which can give meaning to the human right to equality. 


The analysis of the sex equality cases shows the un- 
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certainty of the Supreme Court of Canada as to the appropriate 
principle to give meaning to the equality before the law clause 
of the Canadian Bill of Rights. The inadequacy of each of the 
principles has been noted. The court will not be able to alle- 
viate the situation unilaterally. What is needed is a legisla- 
tive expression which unambiguously speaks both to women and 

to the courts about the women's human right to equality. 

The experience of judicial interpretation of the pre- 
sent sex equality clause shows that any new expression will have 
to contain at least three components. First, the proscribed 
classification, women, should be used to emphasize that it is 
women who have been traditionally, and who continue to be, dis- 
advantaged with respect to the legal status of personhood because 
of gender. In view of the startling inability of the courts to 
recognize when a gender classification has been used, it seems 
to be necessary also to provide that a law would be construed 
as classifying on the basis of womanhood when only, but not 
necessarily all, women and no men are included in or excluded 
from the law in question. 

Second, as at present in the Canadian Bill of Rights, 
equality should remain as the positive value sought. In the 
federal government's July 1980 draft Charter of Rights and Free- 
doms for the first time the equality section has been entitled 
"Non-discrimination Rights". Expressing the generic value 
negatively could diminish its potential for encompassing both 
non-discrimination and affirmative action instructions. The 


negative terminology is neither historically nor logically neces- 
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sary and should be rejected. Use of the negative terminology 
is particularly surprising in this draft because for the first 
time provision has also been made for affirmative action legisla- 
tion: 

7.(2) Nothing in this section precludes any 

programme or activity authorized by or pursuant 

to law that has as its object the amelioration of 
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conditions of disadvantages persons or groups. 


It is difficult to understand why the federal govern- 
ment is not prepared to specify the disadvantaged groups, at 
least by category such as race or colour; and by classification 
re the case of women since the category of sex has only two clas- 
sifications one of which, women, is presently disadvantaged 
relative to the other. Failure to specify increases uncertainty 
and the likelihood of expensive and time-consuming litigation. 
Legislating the disadvantaged status of women in the affirmative 
action provision would necessitate an amendment when the dis- 
advantaged status is overcome; but a single amendment is a less 
cumbersome and costly process than the alternative of having 
to respond to litigated challenges to affirmative action programs. 

Furthermore, while section 7(2) legitimates affirmative 
action legislation under the specified conditions; it does not 
provide that women, or any other disadvantaged group, could 
require a government to pass affirmative action legislation. 

It would be unprecedented for government to place itself in a 
position where legally it could be forced to enact legislation. 


Nevertheless, that is a logical consequence of the human right 
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to equality. The McRuer Royal Commission Inquiry into Civil 
Rights distinguished rights from freedoms. The freedoms, speech, 
assembly, religion, press and so on, were characterized as 
areas of option and opportunity in which individuals were free 
to act or not without being subject to legal regulation,l00 On the 
other hand, rights, such as life, property, or 
equality, were characterized as having "specific and definite 
obligatory content" and therefore as depending on legal regu- 
lation. If the specific obligatory content of the right to 
equality is “evening-up" the legal positions of disadvantaged 
groups relative to advantaged groups, then affirmative action 
legislation should be mandatory and not merely permissive. 

The third and most important component is the provi- 
sion of a new principle which gives meaning to equality in both 
of its non-discrimination and affirmative action guises. The 
defect in the American Equal Rights Amendment, which provides 
"Equality of rights under the law shall not be denied or abridged 
by the United States or by any State on account of sex" is the 
lack of a legislatively specified principle to give meaning to 
"equality". If this legislation were to be enacted in Canada, 
the Supreme Court of Canada would not have to vary its present 
negative approach to claims for the women's human right to equality. 
Only if the legislature provides a principle for the interpreta- 
tion of equality would a change on the part of the Court be 
required and expected. 

There is no indication that any of the present Canadian 


constitution-makers have raised this issue, iet alone tried to 
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resolve it. There is no reason for leaving the response solely 
to the courts. Both judges and legislators make decisions which 
can be labelled “political” an the’ sense that bowh typecuo. .e— 
cisions involve important value choices. The distinction bet- 
ween judicial and legislative decisions lies not in the subject 
matter but in the process whereby each is expected to arrive at 
their respective decision. Judges are expected to make decisions 
based on reasoning from or to principles; legislators are free 
to use principles, history, intuition, self-interest, public 
Opinion, and so on as the basis for their reasoning. The applica- 
tion of principles in judicial decisions does not mean that 
judges have a monopoly over the choice of principles which will 
be used to give meaning to fundamental values. This is parti- 
cularly so in the case of the women's human right to equality 
where the judicial record is one of confusion and discord. 

If the constitution-makers were to assume the respon- 
sibility of providing a principle, it would have to be suffi- 
Clently general and \flexible: thats thesecourts, could appa iano 
the wide range of individual cases which might arise. At the 
same time, there would be the danger that too much generality 
and flexibility could invite a repetition of the present process 
where the unexplained een eu iete appear to reflect the inade- 
quacy of the guidelines. ‘To compound these difficulties, it is 
unlikely that a model principle could be found in any other juris- 
ola oni rule) eV 

Nevertheless, the inequity of the present situation 


requires that an effort be made to suggest what the principle 
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must do. It would then be the task of legislative drafts- 
persons to convert the proposed policy into effective statutory 
words. The essential function which the principle must perform 
is to facilitate the process of “evening-up" the legal status 

of the disadvantaged group, women, relative to the legal status 
of the advantaged group, men. There is no simple way to recog- 
nize whether equality of legal status has been achieved. Equality 
is a goal-defining term the end product of which can only be 
described by words of relativity, such as "evening-up". However, 
what is significant about equality is that it is a positive 

goal to be sought, hence necessitating both the non-discrimination 
and affirmative action instructions. Put quite simply, the pro- 
cess of “evening-up" the legal status of a disadvantaged group 
relative to an advantaged group means that laws must not classify 
on the basis of the characteristic of the disadvantaged group, 
unless that disadvantaged group (not the courts, not the advan- 
taged group, and not the government) is prepared to agree that 
such classification is necessary for this process. The final 
point to be made about the choice of a new principle to infuse 
meaning into the women's human right to equality is that there 
must always be a "law", whether legislative or judicial and 
whether as worded or as applied, which serves as the mechanism 
for triggering a claim for the women's human right to equality. 
On the other hand, questions in the future about the impact of 

a law, about whether women remain disadvantaged, about affirma- 
tive action programs, ultimately must depend for answers on the 


factual position of women in society as persons who work, marry, 
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bear children, and so on. That factual position will reflect 

and guide their legal status, a circularity of life and law 

that is unescapable. As such, a caveat about the purpose of 
equality law is germane. It is foolish and unacceptable to ex- 
pect that the purpose of equality law is sameness in the sense 

that individual differences and structural hierarchies would be 
abolished. Insofar as equality law would affect our lives in an 
ultimately equalitarian society, it should be through the neutrali- 
zation of legal, not individual, differences. 

If, and only if, the constitution-makers agree to 
legislate an equality clause which is sufficiently detailed that 
it conveys to the judges a meaning for equality which corresponds 
to women's expectations; then the question of whether to entrench 
human rights in the constitution becomes pertinent. First, 
entrenching human rights in the constitution, rather than leaving 
them in an ordinary law like the Canadian Bill of Rights, is 
seen as providing more protection for individual claimants be- 
cause the courts will treat a constitutional law as more important 
and therefore as more binding. If what is being discussed is 
entrenching the present clause, or a variant thereon, the effect 
of entrenchment would do nothing whatsoever to change the present 
negative response of the courts to women's claims for equality. 
The record in Lavell and Bliss makes this clear. Of all the 
Supreme Court of Canada judges who sat on these two cases, only 
one, Mr. Justice Pigeon in Lavell, based his decision on the 
conclusion that the wording of the Canadian Bill of Rights, did 


not have the effect of overruling or invalidating another 
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federal statute. No other judge was prepared to limit the ef- 
fect of the Canadian Bill of Rights to the provision of a canon 
of construction rather than of invalidation. Every other judge 
who rejected the claims of Jeannette Lavell, Yvonne Bedard, 
and Stella Bliss, did so because he did not believe that any 
inequality was created by the laws in question. It is obvious 
that the courts are prepared to accept the binding nature of 
the present law; entrenchment to increase the binding nature 
of human rights claims is superfluous. It may be appropriate, 
as Walter Tarnopolsky has suggested) Ol to improve the terminology 
of the invalidation section, but as an ordinary law it was suf- 
Ricieriey binding to produce the Drybones decision. 

The second reason for entrenchment, the achievement 
of uniform fundamental human rights legislation throughout 
Canada, is a good reason for supporting entrenchment given the 
present gaps in coverage. It has already been pointed out 
that only the federal and Alberta governments have legislated 
about the human right to equality. Human rights are so impor- 
tant that their existence should not be left to the vicissitudes 
of local politics. Some of the provinces have tried to argue 
that local conditions justify locally defined human rights. 
This argument ignores the generality with which human rights 
must be expressed in order to cover the myriad of fact situations 
which may arise. It is this very generality which protects 
people under and where necessary, from, local conditions. 

The more important argument against entrenchment 


has been expressed in terms of the inappropriateness of giving 
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the courts the final say in human rights questions. In view of 
the courts' past record, women may have considerable sympathy 
with this view. Governments should be responsible for passing 
human rights laws of general application. On the other hand, 
it does not make any sense to ask a government to act as judge 
in a conflict in which 1tuis one of the parties 6 the aci10n. 
RESort tO Court adjudication will always be a part of the process 
of protecting human rights. However, even with entrenched human 
rights the legislature has the final say >“ Entrenchment only 
makes changing the entrenched provisions more difficult, but 
not impossible. Walter Tarnopolsky has suggested that no govern- 
ment would find it politically feasible to repeal or amend any 
provisions of the present Canadian Bill of Rights 1% 

In conclusion, the argument for uniformity of protec- 
tion is the one which compels women to support entrenchment, given 
the present gaps in protection. The present constitutional 
negotiations hold out the only possibility for uniformity and 
that appears in the guise of federal proposals for entrenchment 
of human rights. There are no serious disadvantages to entrench- 
ment for women, save one -- that of continuing to use the equality 
before the law clause. If the constitution-makers were to pro- 
pose a clause which provided for the women's human right to 
equality in words ee: Court of Canada could not 
emasculate, entrenchment would be appropriate. The appoint- 
ment of women to the Supreme Court of Canada bench would pro- 
vide the balanced perspective currently lacking when women's 


claims to equality are adjudicated. 
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